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TO ALL P ARTIES  :

Pursuant to A.A.C. R14-3-l10(B), you may file exceptions to the recommendation of
the Administrative Law Judge by filing an original and ten (10) copies of the exceptions with
the CommissioNs Docket Control at the address listed below by 4:00 p.m. on or before:

The  e nclose d is NO T a n orde r of the  Commis s ion, but a  re comme nda tion of the
Adminis tra tive  Law Judge  to the  Commissioners . Considera tion of this  matte r has te nta tive ly
been scheduled for the  Commission's  Working Session and Open Meeting to be  he ld on:

For more information, you may contact Docket Control at (602)542-3477 or the Hearing
Division at (602)542-4250. For information about the Open Meeting, contact the Executive
Director's Office at (602) 542-3931.

Enclosed please  find the  recommendation of Administra tive  Law Judge Belinda Martin.
The  recommendation has  been tiled in the  form of an Order on:
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BEFORE THE ARIZONA CORPORATION COMMISSION

MIKE GLEASON, Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE

DOCKET NO. T-03943A-07-0-05
DOCKET NO. T-04112A-07-0205
DOCKET NO. T-04113A-07-0205

DECISION NO.

IN THE MATTER OF THE JOINT APPLICATION
OF TIME WARNER TELECOM OF ARIZONA,
LLC, XSPEDIUS MANAGEMENT co.
SWITCHED SERVICES, LLC, AND XSPEDIUS
MANAGEMENT co. FOR PIMA COUNTY, LLC,
FOR APPROVAL OF THE TRANSFER OF
ASSETS, CANCELLATION OF THE
CERTIFICATES OF CONVENIENCE AND
NECESSITY AND FOR ELIMINATION OF
PERFORMANCE BOND. ORDER

Open Meeting
November 27 and 28, 2007
Phoenix, Arizona

BY THE COMMISSION:

FINDINGS OF FACT

a nd t ogether  wi th T WT A,  t he "Appl ica nt s "

•

•

Approval of the transfer of assets from the Xspedius Certified Subsidiaries
to TWTA;
Cancellation of the Certificates of Convenience and Necessity ("CC&Ns")
held by the Xspedius Certified Subsidiaries; and
E l imina t ion  of  t he p er for ma nce b onds  cu r r ent ly  imp os ed b y  t he
Commission on the Applicants, totaling $2.17 million.

1

2
3 COMMISSIONERS

4

5

6

7

8

9

1 0

1 1

1 2

1 3

14

1 5

16 Having considered the entire record herein and being fully advised in the premises,  the

17 Arizona Corporation Commission ("Commission") finds, concludes, and orders that:

1 8

19 On March 30, 2007, Time Warner Telecom of Arizona, LLC ("TWTA"), Xspedius

20 Management Co. Switched Services, LLC, and Xspedius Management Co. for Pima County, LLC

21 (jointly,  "Xspedius Certified Subsidiaries," or

22 "Companies"), tiled an application (the "Application") requesting the following:

23

24

25

26

27 2. On May 30, 2007, the Applicants filed Supplement to Application and Notice of

28 Filing of Affidavit of Publication certifying that Notice was published in the Arizona Republic on

a
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DOCKET no. T-03943-07-0205 et aL

On Octobe r 5, 2007, S ta ff file d a n Ame nde d S ta ff Re port which include d Exhibits  D

The  Applicants  did not file  objections  to the  S ta ff Reports .

1 April 30, 2007.

2 3. On J une  22, 2007, the  Applica nts  file d the ir S e cond S upple me nt to Applica tion for

3 Authoriza tion to Tra ns fe r As s e ts , re que s ting a  wa ive r of Arizona  Adminis tra tive  Code  ("A.A.C.")

4 . R14-2-2001, e t seq. , and R14-2-1901 , e t seq. (the  "Slamming and Cramming Rules").

5 4. On Augus t 10, 2007, the  Commiss ion's  Utilitie s  Divis ion S ta ff ("S ta ff") tile d its  S ta ff

6 Re port re comme nding a pprova l of the  Applica tion a s  s upple me nte d, s ubje ct to ce rta in te rms  a nd

7  cond itions .

8 5 .

9 and E.

1 0 6 .

12 7. Time  W a rn e r Te le c o m,  In c .  ("Time  W a rn e r Te le c o m") is  th e  c u rre n t p a re n t

13 corpora tion of the  Compa nie s . Incorpora te d in De la wa re  a nd he a dqua rte re d in Little ton, Colora do,

14 Time  Wa rne r Te le com is  a uthorize d to  provide  in tra s ta te  in te re xcha nge  a nd compe titive  loca l

15 exchange  se rvices  in thirty-three  s ta tes , Washington, D.C. and federa l inte rs ta te  jurisdiction.

16 8. TWTA provides  broadband da ta , voice , dedica ted inte rne t access  and dedica ted web

17 hos ting se rvices  to bus iness  cus tomers  in the  Phoenix and Tucson metropolitan a reas . TWTA ente red

18 the  P hoe nix a nd Tucs on ma rke ts  by purcha s ing out of ba nkruptcy s ubs ta ntia lly a ll of the  a s s e ts  of

19  GS T-AZ Ne t, Inc., which  purcha s e  a nd  CC&N tra ns fe r we re  a pprove d  by the  Commis s ion  on

20 De ce mbe r 14, 2000, pursua nt to De cis ion No. 63262. Unde r tha t De cis ion, the  Commiss ion gra nte d

21 TWTA the  a uthority to provide  compe titive  loca l e xcha nge  a nd inte re xcha nge  te le communica tions

22 s e rvice s  in Arizona .

23 9. The  Xspe dius  Ce rtifie d S ubs idia rie s  a re  limite d lia bility compa nie s  forme d unde r the

24 la ws  of De la wa re . The  Xs pe dius  Ce rtifie d  S ubs id ia rie s  a re  a u thorize d  in  Arizona  to  provide

25 compe titive  fa cilitie s -ba se d a nd re sold loca l e xcha nge  a nd e xcha nge  a cce s s  te le communica tions

26 se rvice s  in Arizona  pursuant to Decis ion No. 65124, da ted Augus t 23, 2002. The  Xspedius  Ce rtified

27 S ubs idia rie s  provide  loca l, long dis ta nce , inte gra te d a nd inte rne t a cce s s  s olutions  to s ma ll a nd

28 medium-sized bus iness  cus tomers , but do not provide  se rvice  to res identia l cus tomers .

THE  P ARTIE S

2 DECIS ION NO.



DOCKET NO. T-03943-07-0205 e t a l.

1 10. On S e pte mbe r 21, 2006, in De cis ion No. 68958, the  Commis s ion a pprove d Time

2 Wa te r Te le com's  a cquis ition of the  a s s e ts  of Xs pe dius  Communica tions , LLC, which a t tha t time

3 was the  parent company of the  Xspedius  Certified Subsidia ries .

4 11. Time  Wa rne r Te le com, through TWTA a nd the  Xs pe dius  Ce rtifie d S ubs idia rie s ,

5 serves only Arizona  business  customers.

6

7 12. In the  Applica tion, the  Companies  firs t seek to transfe r the  asse ts  and customers  of the

8 Xs pe dius  Ce rtifie d S ubs idia rie s  to  TWTA. Upon tra ns fe r, Time  Wa rne r Te le com will re ma in the

9  u ltima te  co rpora te  pa re n t a nd  it will ha ve  on ly one  s ubs id ia ry ope ra ting  in  Arizona  - TWTA.

10 Atta che d to the  S ta ff Re port a s  Exhibit "A" is  a  pre -cons olida tion compa ny cha rt a nd a tta che d a s

11 Exhibit "B" is  a  propos e d pos t-cons olida tion compa ny cha rt. The  propos e d cons olida tion is  not

12 expected to result in any loss  or impa irment of se rvices  to the  Applicants ' cus tomers .

13 13. The  Compa nie s  a s s e rt tha t the  propos e d inte rna l cons olida tion will s implify Time

14 Wa rne r Te le com's  corpora te  s tructure , s tre a mline  its  Arizona  ope ra tions , e limina te  a dminis tra tive

15 redundancy and improve  ove ra ll e fficiency.

16 14. Afte r the  cons olida tion, TWTA will provide  the  s a me  s e rvice s  to the  Compa nie s '

17 cus tomers  a s  was  provided prior to the  comple tion of the  consolida tion.

18 15. On Octobe r 16 , 2006 , TWTA s e n t a  no tice  to  Xs pe d ius  Ce rtifie d  S ubs id ia rie s

19 cus tome rs  de scribing the  me rge r a nd a ssuring cus tome rs  tha t the y will continue  to re ce ive  the  sa me

20 te le communica tions  s e rvice s  the y a re  curre ntly re ce iving in a ccorda nce  with the  ra te s , te rms  a nd

21 conditions  of the ir e xis ting contra cts  or unde r the  e ffe ctive  ta riffs . The  Notice s  a re  a tta che d to the

22 Sta ff Report a s  Exhibits  "D" and "ED"

23 16. TWTA s ta te s  tha t it will provide  a nothe r writte n notice  to cus tome rs  of the  Xspe dius

24 Ce rtifie d S ubs idia rie s  e xpla ining the  a s se t consolida tion, TWTA's  pla n for incorpora ting Xspe dius

25 products  a nd se rvice s  into its  ta riff a nd a dvis ing cus tome rs  tha t the y ha ve  the  option of se le cting a

26 ne w se rvice  provide r if the y do not wish to be  a  TWTA cus tome r.

27 17. In a ccorda nce  with A.A.C. R14-2-1107, the  Compa nie s  publishe d le ga l notice  of the

28 Applica tion  in  the  April 30 , 2007 Arizona  Re public, a nd on Ma y 30, 2007, the  Compa nie s  file d a n

TRANS FER OF AS S ETS
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Affidavit of Publication with the Commission.1

2

3

4

5

6

7

8

9

1 0

CANCELLATION OF CC&Ns

18. If the transfer of assets is approved by the Commission, the Companies request that

the CC&Ns held by the Xspedius Certified Subsidiaries be cancelled. The customers' service will be

provided by TWTA, which has authority to provide competitive local exchange and interexchange

telecommunications services in Arizona pursuant to Decision No. 63262, dated December 14, 2000,

making a transfer of the Xspedius Certified Subsidiaries' CC&Ns to TWTA unnecessary.

19. The Companies assert that the customers of the Xspedius Certified Subsidiaries will

not experience any change in their rates or services, nor will any service contracts be terminated as a

result of the consolidation. Further, TWTA will revise the TWTA tariff to incorporate the terms and

11 conditions of service included in the Xspedius Certified Subsidiaries' tariffs.

12 20. TWTA and the Xspedius Certified Subsidiaries expect that the transfer of assets will

13 be transparent to the customers.

14 21. PUrsuant to A.A.C. R14-2-1107, the Companies provided in the Application a list of

15 alternative utilities providing local and interexchange services in the two Xspedius Certified

16 Subsidiaries' service areas, and the list is attached to the Staff Report as Exhibit "C."

17

18 22. A.A.C. R14-2-1 l05(D) states, "In appropriate circumstances, the Commission may

19 require, as a precondition to certification, the procurement of a performance bond sufficient to cover

20 any advances or deposits the telecommunications company may collect from its customers...."

21 23. The Commission has adopted a policy of requiring telecommunications companies to

22 obtain a performance bond or irrevocable sight draft letter of credit ("lsDLoc") depending upon the

23 type of service provided. The purpose of these bonds/ISDLOCs is to protect the public in the event of

24 a default of the service provider. Potential losses or damages for customers would include loss of

25 pre-payments and advances by the customer, loss of monthly service that has been paid in advance by

26 the customer; and costs to the customer for physical equipment changes required by default of the

27 provider.

28

ELIMINATION OF PERFORMANCE BONDS

4 DECISION no.
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1 24. The  Compa nie s  curre ntly hold bonds  tota ling $2.17 million.1 TWTA pre se ntly ha s  a

2 $1.7 million pe rforma nce  bond a s  re quire d by De cis ion No. 67108. Xs pe dius  Ma na ge me nt Co. of

3 P ima  County, LLC, ma inta ins  a  $235,000 pe rforma nce  bond a nd Xs pe dius  Ma na ge me nt Co.

4 S witche d S e rvice s , LLC, ma inta ins  a  $235,000 pe rforma nce  bond, both pursua nt to De cis ion No.

5 65124. The Companies seek to e liminate  the  required performance bonds.

6 25. TWTA ind ica te d  in  the  Applica tion  tha t it ma in ta ins  de pos its  to ta ling  le s s  tha t

7 $l00,000, and the  Xspedius  Certified Subsidia ries  mainta in combined deposits  of less  than $10,000.

8 26. P urs ua nt to A.A.C. R14-2-1107, the  Applica nts  provide d to S ta ff a  pla n to re fund

9 cus tomer deposits  should the  a ffected cus tomers  decide  to switch se rvice  provide rs .

10 27. The  Companies  a rgue  tha t a  performance  bond is  unnecessary because , as  a  facilities-

11 based compe titive  loca l exchange  ca rrie r ("CLEC"), they a re  heavily inves ted in Arizona  and, should

12 the y fa ce  ba nkruptcy, the y will like ly re orga nize  a nd e me rge  from ba nkruptcy with  no fina ncia l

13 impa ct on the ir cus tome rs . "Inde e d, cus tome r de pos its  a nd a dva nce s  a re  no more  a t ris k with a n

14 e s ta blis he d, fa cilitie s -ba s e d CLEC like  Time  Wa rne r Te le com tha n the y a re  with Qwe s t, Cox, or

15 S print-a ll of which ope ra te  in compe tition with fa cilitie s -ba s e d CLECs  but ca rry no pe rforma nce

1 6  b o n d s ." (Applica tion, pa ge  12). Furthe r, the  Compa nie s  s ta te d tha t the y ha ve  provide d s e rvice  to

17 Arizona  bus ine ss  cus tomers  for ove r seven yea rs  and a re  solidly e s tablished and inves ted in Arizona

18 a nd ha ve  a  we ll-e s ta blishe d ope ra ting his tory. The re fore , the  Compa nie s  a s se rt, tha t e limina tion of

19 performance bond requirements is warranted.

20 28. In response to the Companies' request to eliminate the $2.17 million in bonds, Staff

21 considered the Commission's current performance bond/ISDLOC policy, the services that TWTA

22 will be providing n Arizona, the amount of customer deposits currently held; the amount of financial

investment in Arizona, and Commission Decision No. 67460 (January 4, 2005) in which XO23

24

25

26

27

28

Communica tions , Inc. wa s  a llowe d to re duce  its  pe rforma nce  bond. Ba se d upon this  a na lys is , S ta ff

re comme nds  tha t a  re duction in the  pe rforma nce  bond, a s  oppos e d to e limina tion of the  bond, is

a ppropria te . The  Commis s ion's  curre nt pe rforma nce  bond/IS DLOC re quire me nts  a re  $10,000 for

1 TWTA also has pending Docket No. T-03943A-04-0909, in which it seeks to reduce its performance bond requirements.
Staff recommends administrative closure of Docket No. T-03943A-04-0909 upon a Decision in the instant matter.

5 DECISION NO.
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1 re sold long dis tance , $25,000 for re sold loca l exchange , $100,000 for facilitie s -based long dis tance ,

2  a n d  $ 1 0 0 ,0 0 0  fo r fa c ilitie s -b a s e d  lo ca l e xch a n g e  s e rvice s .  Th e re fo re ,  TWTA s h o u ld  file  a

3 performance  bond or irrevocable  s ight dra ft le tte r of credit in the  amount of $235,000.

4 29. The  Compa nie s  did not file  obje ctions  to S ta ffs  re comme nda tion to re duce , but not

5 e limina te  the  required bond/ISDLOC amount.

6 30. Alth o u g h  p u rs u a n t to  A.A.C .  R1 4 -2 -l1 0 5 (D) a  b o n d  is  n o t re q u ire d  in  e ve ry

7 circumsta nce , with a pplica tions  to provide  ce rta in te le communica tions  se rvice s , the  Commiss ion ha s

8 e s ta blis he d a  cle a r policy to  prote ct cus tome rs  in  the  e ve nt of a  de fa ult by a  s e rvice  provide r,

9 e s pe cia lly whe n cus tome rs  pote ntia lly could be  without s e rvice . The re fore , we  find tha t S ta ff's

10 recommenda tion for a  reduction in TWTA's  bond, ra the r than e limina tion of the  bond, is  rea sonable .

11

12 31. In the ir S e cond S upple me nt to  Applica tion, the  Applica nts  re que s t wa ive r of the

13 Slamming and Cramming Rules , which prohibit unauthorized change  to a  cus tomer's  ca rrie r se lection

14 a nd prohibit una uthorize d cha rge s  on a  cus tome r's  bill.

15 32. On Octobe r 16, 2006, TWTA provide d notice  to  the  cus tome rs  of the  Xs pe dius

16 Ce rtifie d S ubs idia rie s  de s cribing the  me rge r a nd a s s uring cus tome rs  tha t the y would continue  to

WAIVE R  O F S LAMMING  AND C R AMMING RULE S

17 re ce ive  the  s a me  te le communica tions  s e rvice s  the y a re  curre ntly re ce iving in a ccorda nce  with the

18 ra tes , te rms and conditions  of the ir exis ting contracts  or e ffective  ta riffs .

19 33. TWTA e xpe cts  to s e nd a nothe r writte n notice  to a ll Xspe dius  Ce rtifie d S ubs idia rie s '

20 cus tome rs  e xpla ining the  a s se t consolida tion, TWTA's  pla n for incorpora ting Xspe dius  products  a nd

21 se rvice s  into its  ta riff a nd a dvis ing cus tome rs  tha t the y ha ve  the  option of s e le cting a  ne w se rvice

22 provide r if the y do not wish to be come  a  TWTA cus tome r.

23 34. S ta ff re vie we d the  cus tome r notifica tion le tte r a lre a dy provide d to cus tome rs  by

24 TWTA a s  we ll a s  the  le tte r tha t will be  provide d to cus tome rs  of the  Xspe dius  Ce rtifie d S ubs idia rie s

25 upon cons olida tion. Be ca us e  the  notice s  inform cus tome rs  tha t the  ra te s , te rms  a nd conditions  of

26 s e rvice  will not cha nge  a s  a  re s ult of th is  a s s e t tra ns fe r a nd informs  cus tome rs  tha t the y ma y

27 subscribe  to the  te lecommunica tions  se rvice  provide r of the ir choice , S ta ff a sse rts  tha t the  S lamming

28 a nd Cra mming Rule s , A.A.C. R14-2-2001 - 2007 a nd A.A.C. R14-2-l90l - 1913, s hould be  wa ive d

6 DECIS ION no.
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P UBLIC INTE RE S T CO NS IDE RATIO NS

1 in this  ma tte r.

2

3 35. The  Compa nie s  a s se rt tha t gra nting the ir Applica tion would se rve  the  public inte re s t

4 be ca us e  the  tra ns a ction will be  tra ns pa re nt to, a nd ha ve  no a dve rs e  impa ct on, the  Compa nie s '

5 cus tome rs . Cus tome rs  will be  subje ct to the  sa me  ra te s , te rns  a nd conditions  a s  the y we re  prior to

6 a ny a s se t tra ns fe r.

7 36. Furthe r, die  Compa nie s  a lle ge  tha t the  propos e d cons olida tion will re duce  le ga l,

8 a ccounting a nd ta x a dminis tra tive  burde ns  a nd will s implify Time  Wa te r Te le com's  corpora te

9 s tructure , e limina te  adminis tra tive  redundancy and improve  the  organiza tion's  ove ra ll e fficiency.

10 37. The  consolida tion will not cause  any meaningful change  in the  owne rship or financia l

l l condition of TWTA.

12 38. The  Applicants  s ta te  tha t a s  of April 27, 2007, the re  a re  s ixty-one  people  employed in

13 the ir Phoe nix a nd Tucson office s . TWTA doe s  not a nticipa te  a ny Arizona  workforce  la yoffs  or pla nt

14 closure s  a s  a  re sult of the  consolida tion.

15 39. According to the  Corpora tions  Divis ion of the  Commis s ion, the  Compa nie s  a re  in

1 6  g o o d  s ta n d in g .  Co n s u me r S e rvice s  re p o rts  ze ro  co mp la in ts  a g a in s t TWTA a n d  Xs p e d iu s

17 Management Co. Switched Se rvice s , LLC, but Xspedius  Management Co. of P ima  County, LLC, had

18 twe lve  compla ints  from January 1, 2003, through April 13, 2007, a ll of which have  been resolved and

19 clos e d. Als o, the  Compa nie s  a re  curre nt in filing the ir 2006 Annua l Re port. Fina lly, the  Compa nie s

20 a re  curre nt with the ir complia nce  re quire me nts  unde r the ir re spe ctive  CC&Ns.

2 1

22 40. S ta ff re comme nds  a pprova l of the  tra ns fe r of a s s e ts , including cus tome rs , of the

23 Xspedius  Ce rtified Subs idia rie s  to TWTA.

24 41. S ta ff re comme nds  ca nce lla tion of the  Xs pe dius  Ce rtifie d S ubs idia rie s ' CC&Ns  to

25 provide  te le communica tions  se rvice s  in Arizona .

26 42. S ta ff furthe r recommends  tha t the  requirement for each of the  $235,000 pe rformance

27 b o n d s  cu rre n tly h e ld  b y Xs p e d iu s  Ma n a g e me n t Co .  o f P ima  Co u n ty,  LLC, a n d  Xs p e d iu s

28 Management Co. Switched Se rvice s , LLC, pursuant to Decis ion No. 65124, be  e limina ted.

S TAF F  R E C O MME NDATIO NS

7 DECIS ION NO.
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1 In addition, Staff recommends that the requirement for the $1.7 million performance

bond currently held by TWTA be reduced to a $235,000 performance bond or irrevocable sight draft

43.

2

3

4

le tte r of cre dit.

44. Staff recommends approval of the Applicants' request for a waiver of the Slamming

(a ) Re ta in a  pe rforma nce  bond or irre voca ble  s ight dra ft le tte r of cre dit in the
a mount of $235,000. The  minimum bond or dra ft a mount of $235,000 s hould be
incre a s e d if a t a ny time  it would be  ins ufficie nt to cove r a dva nce s , de pos its , a nd/or
prepayments  colle cted from TWTA's  cus tomers . The  bond or dra ft amount should be
incre a s e d in  incre me nts  of $117,500. This  incre a s e  s hould occur whe n the  tota l
amount of the  advances , depos its , and prepayments  is  within $23,500 of the  bond or
dra ft amount,

5 a nd Cra mming Rule s .

6 45. S ta ff furthe r re com m e nds  tha t TWTA be  orde re d to com ply with the  following:

7

8

9

l 0

1 l

12

IN

14

(b) Docke t proof of the  pe rformance  bond or irrevocable  s ight dra ft le tte r of credit
within 60 da ys  of the  e ffe ctive  da te  of a  De cis ion in this  ma tte r a s  a  complia nce  ite m
in this  docke t. The  pe rforma nce  bond or irre voca ble  s ight dra ft le tte r of cre dit mus t
rema in in e ffect until finrthe r orde r of the  Commiss ion,

(c) Docke t proof tha t the  Arizona  cus tomers  of the  Xspedius  Certified Subsidia rie s
re ce ive d notifica tion tha t the y ma y e le ct, within 90 da ys  of re ce iving the  notice , to
continue  or discontinue  se rvice  with TWTA, without pre judice  or rega rd to contractua l
obliga tion;

15

16

17

18

19

20

21

22

(cl) P rovide  writte n  confirma tion to  S ta ff tha t a ll funds  he ld  a s  pre pa yme nts ,
de pos its , or a dva nce s  ha ve  be e n re funde d or cre dite d to cus tome rs  of the  Xspe dius
Ce rtifie d Subs idia rie s  who wa nt to discontinue  se rvice  with TWTA;

(e ) P rovide  writte n confirma tion to S ta ff tha t tra ns fe r of the  Xs pe dius  Ce rtifie d
Subs idia rie s  a sse ts  into TWTA occurred and tha t the  Xspedius  Certified Subs idia rie s '
C C &Ns  h a ve  b e e n  c a n c e lle d  b y th e  C o m m is s io n .  By p ro vid in g  S ta ff with
documenta tion tha t the  transfe r of a sse ts  has  been comple ted, the  Xspedius  Certified
Subsidia rie s  will no longer be  re spons ible  for the  requirements  of Decis ion No. 65124,
and,

(1) File  re vise d TWTA conforming ta riffs  within 60 da ys  of the  e ffe ctive  da te  of a
De cis ion in this  ma tte r to incorpora te  the  te rms  a nd conditions  of s e rvice  include d in
the  Xspedius  Ce rtified Subs idia rie s ' ta riffs .

23

2 4

25

2 6 46.

2 7 re a sona ble .

28

Staffs recommendations in Finding of Fact Nos. 40, 41, 42, 43, 44 and 45 are
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DOCKET NO. T-03943-07-0205 e t a l.

1

2 1. Applica nts  a re  public s e rvice  corpora tions  within the  me a ning of Article  XV of the

2. The  Commis s ion  ha s  ju ris d ic tion  ove r Applica n ts  a nd  the  s ub je ct ma tte r o f the

CONCLUS IONS  OF LAW

4

5 Applica tion.

Notice  of the  Applica tion wa s  give n in a ccorda nce  with Arizona  la w.

Tra ns fe r of the  Xspe dius  Ce rtifie d Subs idia rie s ' a s se ts , including cus tome rs , is  in the

6 3.

7 4.

8  public in te re s t.

9 5. Cance lla tion of the  Xspedius  Ce rtified Subs idia rie s ' CC&Ns is  in the  public inte re s t.

10 6. Re duction of TWTA's  $1.7 million pe rforma nce  bond to $235,000 a nd e limina tion of

I I each of the  Xspedius  Certified Subsidia ries ' $235,000 performance  bonds a re  in the  public inte res t.

12 7. Wa ive r ofA.A.C. R14-2-2001 - 2007 a nd A.A.C. R14-2-1901 - 1913 is  re a sona ble .

13 8. S ta ff"s  re comme nda tions  in  Finding of Fa ct Nos . 40 , 41 , 42, 43, 44 a nd 45 a re

14 reasonable  and should be  adopted.

1 5

16 IT IS  THEREFORE ORDERED tha t the  Applica tion of Time  Wa te r Te le com of Arizona ,

17 LLC, Xs pe dius  Ma na ge me nt Co. S witche d S e rvice s , LLC, a nd Xs pe dius  Ma na ge me nt Co. of P ima

18 County, LLC, for (1) a uthoriza tion to tra ns fe r a s s e ts ; (2) ca nce lla tion of CC&Ns , (3) e limina tion of

19  pe rfo rma nce  bonds  fo r Xs pe d ius  Ma na ge me n t Co . S witche d  S e rvice s ,  LLC, a nd  Xs pe d ius

20 Ma na ge me nt Co. of P ima  County, LLC, a nd (4) wa ive r of A.A.C. R14-2-2001, e t s e q., a nd Rl4-2-

21 1901, e t seq., sha ll be , and hereby is , granted, conditioned upon compliance  with the  requirements  se t

22 forth in Finding of Fa ct Nos . 45, a bove .

23 IT IS  FURTHER ORDERED tha t De cis ion  No. 67108 's  re quire me nt to  ma inta in  a  $1 .7

24 million pe rforma nce  bond is  modifie d to re quire  a  pe rforma nce  bond or irre voca ble  s ight dra ft le tte r

25 of cre dit in the  a mount $235,000 which sha ll re ma in in e ffe ct until furthe r Orde r of the  Commiss ion,

26  a nd  Time  Wa rne r Te le com of Arizona , LLC is  a u thorize d  to  e limina te  its  e xis ting  $1 .7  million

27 pe rforma nce  bond.

28 IT IS  FURTHER ORDERED tha t Time  Wa rne r Te le com of Arizona , LLC s ha ll incre a s e  the

ORDER
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DOCKET NO. T-03943-07-0205 et al.

1 minimum pe rforma nce  bond or irre voca ble  s ight dra ft le tte r of c re dit a mount of $235,000 if a t a ny

2 time  it would  be  ins uffic ie nt to  cove r a dva nce s , de pos its  a nd/or pre pa yme nts  colle c te d  from Time

3 Wa rne r Te le com of Arizona , LLC's , cus tome rs . The  pe rforma nce  bond or irre voca ble  s ight dra ft

4 le tte r of cre dit s hould be  incre a s e d in incre me nts  of $117,500, a nd the  incre a s e  s hould occur whe n the

5 tota l a mount of the  a dva nce s , de pos its  a nd/or pre pa yme nts  is  within $23,500 of the  pe rforma nce  bond

6 or irre voca ble  s ight dra ft le tte r of cre dit a mount.

7 IT IS  FURTHER ORDERED tha t Time  Wa rne r Te le c om of Arizona , LLC s ha ll file  the  ne w

8 origina l pe rforma nce  bond or origina l irre voca ble  s ight dra ft le tte r of c re dit, in  a  form a cce pta ble  to

9 S ta ff, with  the  Commis s ion 's  Bus ine s s  Office  a nd  copie s  of the  pe rforma nce  bond or irre voca ble

10 s ight dra ft le tte r of cre dit with Docke t Control, a s  a  complia nce  ite m in this  docke t, within 60 da ys  of

l l the  e ffe ctive  da te  of this  De cis ion.

12 IT IS  FURTHER ORDERED tha t S ta ffs  re comme nda tions  s e t fo rth  in  Find ing  of Fa c t Nos .

13 40, 41, 42, 43, 44 a nd 45, a bove , a re  he re by a dopte d.

14 , I 1

15 . 0 |

16 . o .

17

18

19 .. c

20 4

21 c 0

22 .

23

24

25

26

27

28
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COMMISSIONERCHAIRMAN

COMMISSIONERCOMMISSIONER COMMISSIONER

IN WITNESS WHEREOF, 1, DEAN s. MILLER, Interim
Executive Director of the Arizona Corporation Commission,
have hereunto set my hand and caused the official seal of the
Commission to be affixed at the Capitol, in the City of Phoenix,
this day of , 2007.

DEAN s. MILLER
INTERIM EXECUTIVE DIRECTOR

DISSENT

DISSENT
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DOCKET no. T-03943-07-0205 e t a l.

1 IT IS  FURTHER ORDERED tha t fa ilu re  by Time  Wa rne r Te le com of Arizona , LLC,

2 Xspedius Management Co. Switched Services, LLC, and Xspedius Management Co. of Pima County,

3 LLC, to comply with S ta ffs  re comme nda tions  within the  s pe cifie d time  fra me s  a s  s e t forth in

4 Finding of Fact No. 45 (a )-(c) and (D above , will rende r this  Decis ion null and void without furthe r

5 action of the  Commiss ion unless  the  Commiss ion grants  an extens ion of time  for compliance  with

6 those requirements.

7 IT IS FURTHER ORDERED tha t this  Decis ion sha ll become effective  immedia te ly.

8 BY ORDER OF THE ARIZONA CORP ORATION COMMIS S ION.

9

10

1 l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28



TIME WARNER TELECOM, OF ARIZONA, LLC,
XSPEDIUS MANAGEMENT CO. SWITCHED
SERVICES, LLC, AND XSPEDIUS MANAGEMENT
co. FOR PIMA COUNTY, LLC

T-03943-07-0205, T-04112A-07-0205, a nd T-04113A-
07-0205

Joan S . Burke , Esq.
OS BOR N MALEDON, P A
2929 North Ce ntra l Ave nue , S uite  2100
P hoe nix, Arizona  85012

1 SERVICE LIST FOR:

2

3

4 DOCKET NOS.:

5

6

7

8

9

10

11

Chris tophe r Ke mple y, Chie f Couns e l
Le ga l Divis ion
AR IZG NA C O R P O R ATIO N C O MMIS S IO N
1200 Wes t Was hington S tree t
P hoe nix, Arizona  85007

12

13

Ernes t G. J ohns on, Director
Utilitie s  Divis ion
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 Wes t Was hington S tree t
P hoe nix, Arizona  85007
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